
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



144 ABELL v. HOWE. 

RECENT AMERICAN DECISIONS. 

Supreme Court of Vermont. 
ABELL, Adm'r. of GILBERT, v. HOWE et al. 

Where a bequest is made in a will in trust in the executor, and an administrator 
de bonis non wrongfully perverts the trust fnnds and is removed by the probate 
court (never having given bonds as trustee and never having rendered an account 
to the probate court as administrator) , and a successor is appointed, the latter may 
invoke a court of equity to reach the funds and bring them to the use provided in 
the will. 

Where a purchaser of trust property has notice of the trust, before the money 
to the full value of the property is paid over and is beyond his power to reach, he 
cannot be regarded as an innocent bond fide purchaser. 

Where an attorney has notice of a trust, the law will presume the notice was 
communicated to the client, and if this knowledge comes to the attorney or agent 
while acting in another and different transaction, the client and principal will be 
affected with notice. 

Therefore where such recusant administrator invested such trust funds in a house 
and lot, taking the title to himself without mentioning the trust, and his creditor 
attached the same but abandoned the suit upon the debtor's conveying the same to 
the creditor's attorney with directions to pay the creditor his debt out of the avails, 
and the attorney knowing of the trust when he took the title holds the avails 
claiming that he should first pay said debt out of them, it was held that the creditor 
was not an innocent purchaser for value, and that had he entered his suit and 
obtained judgment and had the premises set off on execution he would have ob- 
tained no title because his creditor had none in equity, and in a suit in chancery 
in favor of the present administrator against such recusant administrator, creditor 
and attorney, a decree was made for the orator against all the defendants for the 
amount of the money in the attorney's hands, received from the sale of the pre- 
mises, which he holds for the benefit of the creditor, and to the amount of his 
debt, and against the executor and attorney for the residue received by the attor- 
ney in said sale, with interest from the time of the sale. 

Bill in Chancery. The object of the bill was to reach cer- 
tain trust funds which had been wrongfully perverted. The de- 
fendants filed answers which were traversed, and testimony was 
taken tending to support the allegations of the bill and answers. 
At the September term, 1870, Wheeler, Chancellor, the bill was 
fro forma dismissed, from which the orator appealed. The clause 
of the will making the bequest in question was as follows : — 

The remaining fourth part of said residue and remainder it is 
my will should remain in the hands of my two executors, and in 
the hands of the survivor of them and their successors in said 
office, for the benefit of my son, James Jervis Gilbert, during his 
life, hoping that he will need none of it, or at any rate no more 
than the interest, so long as he is able to labor. Nevertheless, it 
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is my intention to leave the disbursement of this part to the dis- 
cretion of my executors and to the survivor of them and to their 
successors in said office. And in case of infirmity or misfortune, 
if my said son James Jervis should, in the judgment of my said 
executors, need a portion of the principal for his support they are 
authorized to let him have so much thereof as may to them appear 
necessary for the purpose aforesaid. At his decease, whatever 
may remain of said fourth part, I give to all his children, to be 
equally divided between them and their respective heirs for ever, 
without any reference to what I have before given to the two by 
his first wife. 

The other facts in the case are sufficiently stated in the opinion 
of the court. 

R. 0. Abett, for the orator. 

Q. M. Willard and J. Prout, for the defendants. 

The opinion of the court was delivered by 

Redfield, J. — The bill states that the testator, Tilly Gilbert, 
made a bequest of one fourth part of the residue of his property 
to his executors in trust for his son James Jervis Gilbert. That 
Zimri Howe, the sole acting executor, paid all the debts and lega- 
cies of the testator except this provision for James Jervis Gilbert ; 
that on the 29th of March 1864, John Howe was appointed ad- 
ministrator de bonis non of the estate of Tilly Gilbert with the 
will annexed ; and that, on the 15th of June 1864, at the request 
of James Jervis Gilbert, he purchased with said trust funds a 
house and lot in Fairhaven, and took the title to himself, without 
naming the trust. That defendant Harris attached said house, as 
the property of John Howe, by the agency of defendant Willard, 
his attorney. Said writ was never entered in court, but on the 
1st of February 1869, said Howe conveyed said house and lot to 
said Willard. John Howe having become insolvent and having 
removed from this state, he has been removed as administrator, 
by order of probate court, and the orator appointed in his place. 
Willard sold and conveyed the premises to Farmer for $1350 ; and 
claims, as the attorney of Howe, to retain of the avails of the sale 
about $700 to pay the debt of Harris. 

I. It is insisted that the orator, as administrator de bonis non 
with the will annexed of the estate of Tilly Gilbert, cannot main- 
tain this bill. Neither Zimri Howe nor his successor John Howe 
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have ever settled their administration accounts in probate court, 
or in any way been discharged from their trust as administrators 
of the estate. The "one-fourth the residue" of the estate has 
never been severed or set apart from the general assets of the 
estate by any order or decree of the court. Neither have given 
bonds, as trustee ; nor have such funds been placed in the hands 
of either as trustee. In the case of Newcomb v. Williams $■ Others, 
9 Met. 525, A. & B. were joint executors of a will, and gave a 
joint bond in probate court. The will created a trust, and im- 
posed the duty upon B. of administering such special trust. The 
executors settled their account as executors, and the balance was 
retained in the sole possession of B., who gave no bond as trustee. 
Ch. J. Shaw, in giving the opinion of the court, says : " It seema 
to us very clearly that, by these proceedings, and by operation 
of law, the executors became responsible for the personal pro- 
perty of their testator, and that they must remain thus responsible 
until some legal discharge is shown." Again, he says, page 534, 
" if the trust is cast upon them as executors, the execution of 
such trust is a duty superadded to their official duties as execu- 
tors, and until they qualify themselves, and assume to act in 
their separate capacity as trustees, the bond to perform their 
duties as executors binds themselves and their sureties to the exe- 
cution of such trust." See also donkey v. Dickinson, 13 Met. 
51 ; Hall v. Gushing, 9 Pick. 395 ; Dorr v. Wainwright, 13 Id. 
328 ; Towne v. Ammidown, 20 Id. 535. We have no occasion to 
decide in this case to what extent the sureties of an executor 
would be bound, where the executor's account had been settled in 
probate court, and such executor had proceeded to administer 
the balance found in his hands as a special trust under the will 
without qualifying himself by giving bonds as trustee, and with- 
out order of the court passing the funds into his hands as trustee. 
We could readily conceive a case, where an executor had fully 
settled his executor's account, and by open and unequivocal 
acts had taken possession of the whole balance found in his hands, 
according to the will, and with the implied assent of the probate 
court, and had squandered such assets in the administration of a 
protracted trust, where there would be a patent equity in excusing 
the sureties of the executor from responding to such devastavit. 
But we see no reason in this case why John Howe could not pro- 
perly have been called into probate court to make a final settle- 
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ment for all assets that came into his hands as administrator ; 
and if all claims upon such assets are found to be satisfied, he 
should he required to qualify himself, and the funds by order of 
court passed into his hands as trustee. And if he should decline 
thus to qualify himself, another should be appointed trustee, who 
would execute the required bond. 

And John Howe having perverted the assets of the estate to 
the purchase of real estate, without authority of the probate 
court, or warrant of the will, and sought to appropriate this pro- 
perty to the payment of his private debts, he was very properly 
removed, and required to settle his account. And we think it 
the right and duty of the orator to " gather up the fragments 
that remain" of said estate, and bring them into probate court, 
and place them in order and due course of administration accord- 
ing to the will. John Howe was never discharged as administra- 
tor because he had completed its duties, but removed because he 
refused to perform his duty. 

James Jervis Gilbert is not entitled by the terms of the will to 
the possession and use of the fund as a beneficiary, but it is an 
active trust, requiring the action and discretion of the trustee. 
And it would seem, upon general equity principles, that the 
orator, as the representative of the estate and the will, is the 
very person to invoke a court of equity, that he may reach these 
funds, which have been wrongfully perverted, and appeal to any 
and every legitimate agency to bring these funds to the use pro- 
vided in the will. 

II. It is insisted that defendant Harris is a bond fide pur- 
chaser, without notice of the trust. Harris had paid no value, 
and had discharged no debt. Howe conveyed the estate to Wil- 
lard, and authorized him to apply a portion of the avails to pay 
Harris's debt. Harris is not an innocent purchaser for value, 
for he has paid nothing. When a purchaser of trust-property 
has notice of the trust before the money to the full value of the 
property is paid over, and beyond his power to recall, he cannot 
be regarded an innocent bond fide purchaser: Willoughhyx. Wil- 
loughby, 1 T. R. 763, 769 ; 2 Story's Eq. 754, § 1502. 

But it is claimed that Harris was a creditor of John Howe, and 
obtained a valid lien by his attachment. That lien was dissolved, 
if any was had, when the suit was abandoned and the writ not 
entered in court. Yet if the writ had been entered in court, and 
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judgment rendered, and execution levied, all in legal form, Har- 
ris would " take in execution all that belonged to his debtor, and 
nothing more." And as John Howe had, in equity, no title, his 
creditor obtained none by his levy and set-off: Hart, Leslie $• 
Warren v. Farmers <f Mechanics' Bank, 33 Vt. 252 ; 2 Story's 
Eq., § 1503 b. ; 3 Redfield on Wills 538 ; Hachett v. Calender, 32 
Vt. 97 ; Poor v. Woodburn, 25 Id. 234. 

III. Willard, the attorney of Harris, was aware of the trust ; 
and if the attorney had notice of the trust, the law will presume 
the notice was communicated to the client ; and if this knowledge 
comes to the attorney or agent while acting in another and dif- 
ferent transaction, the client and principal will be affected with 
notice : Hart et al. v. F. $• M. Bank, ut supra. And the same 
rule is established in England : Dresser v. Norwood, 17 C. B. 
(N. S.) 466. 

The great office of a court of equity, in matters of trust, is to 
follow trust-property alienated and perverted, and restore it to its 
place, that it may perform the duties assigned it ; and we are 
relieved of all embarrassment in this case, lest we might wrong 
some party who had become innocently involved while dealing 
with the trust. No person possessing these attributes appears in 
this case. 

The decree of the Court of Chancery, dismissing, pro forma, 
the orator's bill is reversed, and the case remanded, with direc- 
tions to enter a decree for the orator against all the defendants 
for the amount of the money in said Willard's hands, received 
from the sale of the premises set forth in the bill, which he holds 
for the benefit of said Harris, and to the amount of Harris's debt ; 
and a decree against the defendants Howe and Willard for the 
residue of the sum received by said Willard on sale of said pro- 
perty, not otherwise accounted for in probate court or paid to the 
orator, — interest to be computed from the time of such sale, and 
the orator recover his costs. 

The foregoing case and opinion will addresses itself to its main work, in the 
interest the profession and all the lovers most direct and effective mode, with the 
of justice, we are sure, in one important fewest words, and those most simple and 
particular ; in that it disposes of all natural. There is but one point in re- 
merely formal and technical impediments gard to which we desire to make any 
in the way of reaching the simple hon- additional comment. The question how 
esty and decency of the case, in the most far the principal is bound by the know- 
quiet and expeditious manner, and then ledge of his agent, in regard to any im- 
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portant fact, however obtained, is one 
of great practical importance, and enters 
very largely into all the relations of 
commerce and trade, wherever ques- 
tions of agency arise, as they do in re- 
gard to almost everything. There has 
heretofore been one rule maintained, or 
attempted to be maintained, viz., that 
the principal will not be affected by any 
knowledge which his agent may possess, 
unless obtained in the very transaction 
where the agent is acting, or at all events 
unless the agent, at the time he received 
the notice or information, so far repre- 
sented the principal, that the same, at 
that time, became notice or information 
to the principal. There is, no doubt, 
great technical plausibility in this view 
of the law. For, if the agent, at the 
time he received the notice or informa- 
tion, was not in a position to represent 
the principal in receiving it, could he 
any more represent him in retaining it 
in his mind ? 

The earlier English cases and most 
of the American cases say clearly not, 
and therefore conclude that the know- 
ledge thus in the mind of the agent will 
not preclude him from transacting any 
business for an innocent principal, which 
he could not do for himself, by reason 
of having obtained such knowledge. But 
the more recent and better considered 
cases, both English and American, seem 
fast tending towards the comprehension 
of the fact, that the principal and his 
agent are identical in most respects, and 
whatever affects one must necessarily 
affect both. One as agent cannot com- 
mit such a fraud, as if he were the prin- 
cipal would defeat the binding force of 
the transaction, without producing the 
same result as to the principal, however 
innocent. No more can the principal 
effect a transaction, fraudulent as to him- 
self, and render it valid by means of 
using an innocent agent. The case of 
Fuller v. Bennett, 2 Hare 402, examined 
this question with some care, and comes 



to the conclusion, that where the vendor 
and vendee both employ the same soli- 
citor to effect a sale and purchase, each 
must be affected by the knowledge of the 
solicitor acquired after his employment 
by either party, although, in fact, ac- 
quired before his employment by the 
other. This carries the effect of the 
knowledge beyond the fact of agency, at 
the time of its being acquired ; and, if it 
be sound, shows that the effect of the 
knowledge of the agent will not depend 
upon the existence of the agency at the 
time the knowledge was obtained, but 
rather from its being in the mind of the 
agent at the time of exercising his agency. 
Cornfoot v. Fowke, 6M.4W. 358, is the 
case which seems most effectually to have 
shocked the public sense of justice, as 
well as that of the profession, in regard 
to the propriety of making a distinction 
between the principal and his agent, in 
effecting a fraudulent transaction. The 
defendant agreed for the lease of a dwell- 
ing-house, next door to a brothel of the 
worst kind, upon the assurance made by 
the agent of the owner, that there was 
" nothing whatever objectionable about 
the house ;" the fact being that the owner 
knew of these facts, but withheld them 
from his agent to enable him to obtain a 
favorable contract, and then insisted 
upon enforcing it for his own benefit- 
It is not wonderful that this case should 
have raised some suspicion in the profes- 
sion, that there was something wrong 
somewhere, when a contract of this cha- 
racter could be made the basis of a judg- 
ment in court. The case has found few 
apologists except among those who claim 
to have found some excuse for it, in the 
form in which the defence was presented, 
it being placed on the ground that the 
contract was procured by fraud. These 
apologists argue, that as the agent was 
guilty of no fraud himself, having only 
represented what he believed to be true, 
therefore the plea was not proved. And 
Lord Cranworth, who formed one of 
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the court as Baron Rolfe, at the time 
the judgment was rendered, seems to put 
the construction just named upon it, in 
National Exchange Co- v. Drew, 32 Eng. 
Law and Eq. 1, 14, 15, where the case 
is discussed in the House of Lords, and a 
somewhat trenchant commentary made, 
upon its effect upon the moral sense, by 
Lord St. Leonards. But the argument 
that the contract was not procured by 
fraud, because the principal made use of 
an innocent agent, would afford a justi- 
fication for the most atrocious iniquities 
and crimes, or at least purge them of all 
criminality. It is, in fact, as puerile an 
evasion, as when one induces a blind 
man to throw stones through your win- 
dows, and then attempts to escape re- 
sponsibility, on the ground that the 
damage was inflicted by an innocent 
agent. 

The truth is, in such cases we have 
nothing to do with the agent. The con- 
tract is that of the principal, and it is 
wholly immaterial whether the agent 
acted fraudulently or ignorantly. His 
acts are not his own but those of the 
principal, and if fraudulent to the know- 
ledge of the principal, they are in no 
sense purged of their fraudulent charac- 
ter, because the agent acted innocently. 
But the converse of this rule will not 
hold true, that if the principal is free 
from fraud, the transaction will stand, 
however much fraud the agent may 
have practised in obtaining it. A prin- 
cipal cannot purge his own fraud by em- 
ploying an innocent agent. And no 
more can a fraudulent agent cover his 
fraud by shifting the contract or trans- 
action into the hands of an innocent 
principal. The fallacy of this kind of 
argument seems to lie in considering the 
principal and his agent as distinct par- 
ties, or else ignoring the existence of 
the agent altogether. But the more just 
and reasonable view seems to be that 
taken by Lord Denman, C. J., in Fuller 
v. Wilson, 3 Q. B. 58, that the principal 



and his agent are to be regarded as one 
person, so far as knowledge of any fact 
affecting the justice of the case is con- 
cerned. 

There has been some conflict between 
the English and American cases on the 
subject of policies of insurance being 
held valid, when obtained by the princi- 
pal after the destruction of his property, 
but unknown to himself although known 
to his agent a sufficient time to have 
been communicated to the principal, and 
only withheld in order to enable him to 
effect a valid insurance, and thus save 
his loss. This is precisely one of those 
cases where a mind, wholly unsophis- 
ticated by the refinements of logic or law, 
would see, at once, the grossest fraud. 
But so good a lawyer and so acute a rea- 
soner as Mr. Justice Stort was able to 
convince himself that such an insurance 
was entirely valid : Ruggles v. General 
Interest Insurance Co , 4 Mason 74. And 
the full bench, s. c. 12 Wheaton 408, 
affirmed the judgment, not upon the 
same ground indeed (for they seem to 
have felt its fallacy), but upon another 
ground, scarcely more plausible, that 
after the wreck of the ship the agency 
of the master ceased, and therefore the 
principal was not affected by his know- 
ledge. The opposite view was taken in 
two English cases, decided before this, 
and which it virtually overruled : Fitz- 
herbert v. Mather, 1 T. R. 12, 16 ; Glad- 
stone v. King, 1 M. & S. 35, 38. And 
in the late case of Proud/oot v. Montefiore, 
Law Kep. 2 Q. B. 511, all those cases 
are carefully reviewed, and the old doc- 
trine maintained, that the knowledge of 
the agent, which might and ought to 
have been communicated to the princi- 
pal, and by him to the other party, and 
which was withheld for the fraudulent 
purpose of enabling him to obtain the 
insurance, was sufficient to avoid the 
policy. Those decisions show in a very 
bold view the wonderfully slight grounds 
upon which the acutest minds and the 
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most experienced judges are liable to be 
deluded and mistified, the moment they 
attempt to follow any legal distinction 
an inch beyond the point where its re- 
sults conform to justice and fair dealing. 
We may always feel sure that any course 
of reasoning, though plausible, which 
leads to such false consequences, must 
involve some fatal fallacy, however it 
may elude our grasp. And the most 
convincing argument in favor of the 
rule, which compels the agent to com- 
municate to his principal all knowledge 
in his possession, and which he has the 
legal right to use in his own interest, 
however he may have obtained it, and 
which affects the principal by all such 
knowledge which the agent might com- 
municate, upon the presumption he will 
do his duty, is that it promotes honesty 
and fair dealing among men, while the 
former one is based upon reserve and 
evasion. It is based upon the principle, 



that the knowledge of the principal, 
which he ought to communicate to the 
agent, and vice versd shall have the same 
effect upon the validity of transactions 
by either, as if it had been communi- 
cated, upon the presumption that each 
will do his duty. 

Since preparing the foregoing note we 
find the Supreme Court of the United 
States, in The Distilled Spirits, 11 Wall. 
356, have declared the rule almost in 
the precise words we contend for. The 
note of that case is, " The rule that no- 
tice to the agent is notice to the princi- 
pal applies not only to knowledge ac- 
quired by the agent in the particular 
transaction, but to knowledge acquired 
by him in a prior transaction, and pre- 
sent to his mind at the time he is acting 
as such" agent, provided it be of such a 
character as he may communicate to his 
principal without breach of professional 
confidence." I. F. R. 



Sup-erne Court of the United States. 
FRANK TREBILCOCK v. BENJAMIN WILSON et ux. 

Where a plaintiff in error claimed in the court below, that he was entitled to 
have a note held by him made by the defendant in error paid in gold or silver coin 
under the Constitution, upon a proper construction of various clauses of that 
instrument, and the decision of the court below was against the right thus claimed, 
this court has appellate jurisdiction under the 25th section of the Judiciary Act 
of 1789, or the 2d section of the Amendatory Judiciary Act of 1867, to review 
the decision. The case of Roosevelt v. Meyer, 1 Wallace 512, overruled. 

Where a note is for dollars, payable by its terms, in specie, the terms " in specie" 
are merely descriptive of the kind of dollars in which the note is payable, there 
being more than one kind of dollars currrent recognised by law ; and mean that 
the designated number of dollars shall be paid in so many gold or silver dollars 
of the coinage of the United States. 

The Act of February 25th 1862, in declaring that the notes of the United States 
shall be lawful money and a legal tender for all debts, only applies to debts 
which are payable in money generally, and not to obligations payable in commo- 
dities or obligations of any other kind. 

When a contract for money is, by its terms, made payable in specie or in coin, 
judgment may be entered thereon for coined dollars : Bronson v. Rhodes, 7 Wal- 
lace 229, affirmed. 



